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the record under paragraph (b) of this 
section must assert their claim of con-
fidentiality, together with the reasons 
for supporting the claim, before the 
close of the proceeding. 

§ 766.21 Appeals. 
(a) Grounds. For proceedings charging 

violations relating to part 760 of the 
EAR, a party may appeal to the Under 
Secretary from an order disposing of a 
proceeding or an order denying a peti-
tion to set aside a default or a petition 
for reopening, on the grounds: 

(1) That a necessary finding of fact is 
omitted, erroneous or unsupported by 
substantial evidence of record; 

(2) That a necessary legal conclusion 
or finding is contrary to law; 

(3) That prejudicial procedural error 
occurred, or 

(4) That the decision or the extent of 
sanctions is arbitrary, capricious or an 
abuse of discretion. The appeal must 
specify the grounds on which the ap-
peal is based and the provisions of the 
order from which the appeal is taken. 

(b) Filing of appeal. An appeal from an 
order must be filed with the Office of 
the Under Secretary for Export Admin-
istration, Bureau of Industry and Secu-
rity, U.S. Department of Commerce, 
Room H–3898, 14th Street and Constitu-
tion Avenue, NW., Washington, DC 
20230, within 30 days after service of 
the order appealed from. If the Under 
Secretary cannot act on an appeal for 
any reason, the Under Secretary will 
designate another Department of Com-
merce official to receive and act on the 
appeal. 

(c) Effect of appeal. The filing of an 
appeal shall not stay the operation of 
any order, unless the order by its ex-
press terms so provides or unless the 
Under Secretary, upon application by a 
party and with opportunity for re-
sponse, grants a stay. 

(d) Appeal procedure. The Under Sec-
retary normally will not hold hearings 
or entertain oral argument on appeals. 
A full written statement in support of 
the appeal must be filed with the ap-
peal and be simultaneously served on 
all parties, who shall have 30 days from 
service to file a reply. At his/her discre-
tion, the Under Secretary may accept 
new submissions, but will not ordi-
narily accept those submissions filed 

more than 30 days after the filing of 
the reply to the appellant’s first sub-
mission. 

(e) Decisions. The decision will be in 
writing and will be accompanied by an 
order signed by the Under Secretary 
giving effect to the decision. The order 
may either dispose of the case by af-
firming, modifying or reversing the 
order of the administrative law judge 
or may refer the case back to the ad-
ministrative law judge for further pro-
ceedings. 

§ 766.22 Review by Under Secretary. 
(a) Recommended decision. For pro-

ceedings not involving violations relat-
ing to part 760 of the EAR, the admin-
istrative law judge shall immediately 
refer the recommended decision and 
order to the Under Secretary. Because 
of the time limits provided under the 
EAA for review by the Under Sec-
retary, service of the recommended de-
cision and order on the parties, all pa-
pers filed by the parties in response, 
and the final decision of the Under Sec-
retary must be by personal delivery, 
facsimile, express mail or other over-
night carrier. If the Under Secretary 
cannot act on a recommended decision 
and order for any reason, the Under 
Secretary will designate another De-
partment of Commerce official to re-
ceive and act on the recommendation. 

(b) Submissions by parties. Parties 
shall have 12 days from the date of 
issuance of the recommended decision 
and order in which to submit simulta-
neous responses. Parties thereafter 
shall have eight days from receipt of 
any response(s) in which to submit re-
plies. Any response or reply must be re-
ceived within the time specified by the 
Under Secretary. 

(c) Final decision. Within 30 days after 
receipt of the recommended decision 
and order, the Under Secretary shall 
issue a written order affirming, modi-
fying or vacating the recommended de-
cision and order of the administrative 
law judge. If he/she vacates the rec-
ommended decision and order, the 
Under Secretary may refer the case 
back to the administrative law judge 
for further proceedings. Because of the 
time limits, the Under Secretary’s re-
view will ordinarily be limited to the 
written record for decision, including 
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the transcript of any hearing, and any 
submissions by the parties concerning 
the recommended decision. 

(d) Delivery. The final decision and 
implementing order shall be served on 
the parties and will be publicly avail-
able in accordance with § 766.20 of this 
part. 

(e) Appeals. The charged party may 
appeal the Under Secretary’s written 
order within 15 days to the United 
States Court of Appeals for the District 
of Columbia pursuant to 50 U.S.C. app. 
§ 2412(c)(3). 

§ 766.23 Related persons. 

(a) General. In order to prevent eva-
sion, certain types of orders under this 
part may be made applicable not only 
to the respondent, but also to other 
persons then or thereafter related to 
the respondent by ownership, control, 
position of responsibility, affiliation, 
or other connection in the conduct of 
trade or business. Orders that may be 
made applicable to related persons in-
clude those that deny or affect export 
privileges, including temporary denial 
orders, and those that exclude a re-
spondent from practice before BIS. 

(b) Procedures. If BIS has reason to 
believe that a person is related to the 
respondent and that an order that is 
being sought or that has been issued 
should be made applicable to that per-
son in order to prevent evasion of the 
order, BIS shall, except in an ex parte 
proceeding under § 766.24(a) of this part, 
give that person notice in accordance 
with § 766.5(b) of this part and an oppor-
tunity to oppose such action. If the of-
ficial authorized to issue the order 
against the respondent finds that the 
order should be made applicable to that 
person in order to prevent evasion of 
the order that official shall issue or 
amend the order accordingly. 

(c) Appeals. Any person named by BIS 
in an order as related to the respondent 
may appeal that action. The sole issues 
to be raised and ruled on in any such 
appeal are whether the person so 
named is related to the respondent and 
whether the order is justified in order 
to prevent evasion. 

(1) A person named as related to the 
respondent in an order issued pursuant 
to § 766.25 may file an appeal with the 

Under Secretary for Industry and Secu-
rity pursuant to part 756 of the EAR. 

(2) A person named as related to the 
respondent in an order issued pursuant 
to other provisions of this part may 
file an appeal with the administrative 
law judge. 

(i) If the order made applicable to the 
related person is for a violation related 
to part 760 of the EAR, the related per-
son may file an appeal with the admin-
istrative law judge. The related person 
may appeal the initial decision and 
order of the administrative law judge 
to the Under Secretary in accordance 
with the procedures set forth in § 766.21. 

(ii) If the order made applicable to 
the related person is issued pursuant to 
§ 766.24 of this part to prevent an immi-
nent violation, the recommended deci-
sion and order of the administrative 
law judge shall be reviewed by the 
Under Secretary in accordance with 
the procedures set forth in § 766.24(e) of 
this part. 

(iii) If the order made applicable to 
the related person is for a violation of 
the EAR not related to part 760 of the 
EAR and not issued pursuant to § 766.24 
of this part, the recommended decision 
and order of the administrative law 
judge shall be reviewed by the Under 
Secretary in accordance with the pro-
cedures set forth in § 766.22 of this part. 

[61 FR 12907, Mar. 25, 1996, as amended at 71 
FR 27605, May 12, 2006] 

§ 766.24 Temporary denials. 

(a) General. The procedures in this 
section apply to temporary denial or-
ders issued on or after July 12, 1985. For 
temporary denial orders issued on or 
before July 11, 1985, the proceedings 
will be governed by the applicable reg-
ulations in effect at the time the tem-
porary denial orders were issued. With-
out limiting any other action BIS may 
take under the EAR with respect to 
any application, order, license or au-
thorization issued under the EAA, BIS 
may ask the Assistant Secretary to 
issue a temporary denial order on an ex 
parte basis to prevent an imminent vio-
lation, as defined in this section, of the 
EAA, the EAR, or any order, license or 
authorization issued thereunder. The 
temporary denial order will deny ex-
port privileges to any person named in 
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